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THE OBJECTIONS TO GOVERNMENT REGULATION « 

FREDERICK W. WHITRIDGE 

I AM deeply appreciative of the honor which is done me in 
asking me to participate in a discussion of the relations of 
business and government before an assemblage of this 
character. If I may say so, the most remarkable thing about 
the relations of government to business seems to me to be, that 
it is necessary to discuss them at all. The mere fact that an 
institution of this sort considers it necessary to have such a dis- 
cussion, recalls to my mind an observation of the late Horace 
Greeley, who said that the three objects of the care of Divine 
Providence were fools, children and the United States. Another 
great man said that the United States was continually playing 
pranks. 

The explanation of those observations and of the trepidation 
of business before the government, which you all know exists 
throughbut the country, is the youthful, and perhaps I may 
say, foolish exuberance with which we exercise our power of 
making laws. Every man with a grievance in this country, 
every man with a fad proposes a statute. Our annual output of 
statutes is one hundred and fifty times that of Great Britain — 
and there is no third in the race. Very few of those statutes 
are necessary : an astonishing number of them fall into desue- 
tude, but they exist: and when the administration, as has been 
done under President Roosevelt and President Taft, takes out 
the supposedly dormant Sherman law, and begins to enforce it, 
it seems almost revolutionary. 

I do not at all sympathize with the criticism which has been 
lavished upon the officers charged with the enforcement of the 
law — that law or any other one. They have had an odious task. 
They have discharged their duty manfully, as they were sworn 
to do. Still less do I intend to discuss particularly the Sherman 

1 An address delivered at the annual dinner of the Academy of Political Science, 
November 10, 191 1. 
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law itself. But there is growing up around that law a body of 
doctrine which seems to me to contain more economic delusion 
than anything else I know about. And there are certain in- 
direct consequences of the enforcement of that law which it 
seems to me are entirely evil, and which it is the duty of every 
one of us to resist. 

The gist of that doctrine, as near as I can make it out, is that 
we are to have competition whether we like it or not : we lived 
under it once and we can live under it again. On the other 
hand, there is to be no restraint of trade : there is to be no 
monopoly : and finally, every combination which tends to stifle 
competition, or raise prices, or create a monopoly, is unlawful. 
The word " reasonable " has been -sprinkled over those propo- 
sitions by the Supreme Court, but substantially they state the 
new doctrine surrounding this law. 

What do you think about them ? Did anybody ever hear of 
a business man who was not trying to restrain the trade of his 
competitors? If you can conceive of a complete competition, 
is not the result the sole survival of the fittest, and the issue a 
monopoly? Can any one imagine a competition in which the 
competitors were prevented from lowering their prices to their 
rival's customers? And can any one imagine that people can 
be compelled to compete, when it is cheaper for them to 
combine? 

These propositions taken together seem to me to be self- 
contradictory and impracticable, except under a counsel of 
perfection : and I venture to think that in the discussion of 
them, we are most of us, about half the time, deluding ourselves 
with mere phrases. Whether we are or not, it is plain that the 
trend of all industrialism is toward combination: and it is 
mainly combination which is attacked. 

The United States is not the only place in the world where 
these things are being considered. When I look abroad and 
contemplate the numerous governmental monopolies of Europe, 
such as tobacco and matches, and I don't know how many more 
things : when I consider the numerous German trusts, in which 
the German government is a partner, the Brazilian valorization 
scheme and the Italian consorzio, I say to you that we in the 

(219) 



1 5 



1 68 BUSINESS AND THE PUBLIC WELFARE [Vol. II 

United States are endeavoring to swim against the stream. 
Perhaps we can do it, but the men here at least will remember 
how some years ago they found it very difficult. 

Moreover, we are not candid with ourselves. Only a few 
days ago five governors met in the south to consider how the 
southern farmer — who votes — could secure better prices for 
his cotton. That is to say, those five governors met to invent 
means by which the price of cotton could be raised to the con- 
sumer. That is what the Supreme Court calls " conscious 
wrong-doing." 

It makes a great deal of difference whose ox is gored in these 
matters : for I remember with shame at the time of the Mc- 
Kinley tariff the exultation we were called upon to share, be- 
cause that tariff made it absolutely certain that the Welsh tin- 
plate industry would be destroyed, that the pearl button 
industry, somewhere in Bohemia, would also be destroyed, and 
incidentally that the men and their families who were engaged 
in them would be ruined. Has anything worse than that been 
done by any of your clients ? 

Through all this discussion, also, there runs the assumption, 
that a combination is an evil per se, dangerous and wrong; but 
is that sound? So far as I know every successful combination 
has lowered the price of the commodity it produces ; has bet- 
tered the condition of its employes and has benefited mankind . 
Take the worst case of all — the Standard Oil Company, con- 
trolled by an individual who is a social and psychological curi- 
osity ; grant everything which has ever been said against the 
institution; and after all that is granted, the colossal and 
mountainous fact remains that this man and his associates have 
put heat and light into the possession of millions and tens of 
millions of human beings, who but for them would not have 
had it. 

Of much greater importance to my mind than the determina- 
tion of the ultimate economic philosophy underlying the Sher- 
man law, is the fact that the government has come down into 
the arena, and is waging battle for all sorts of private interests 
with which the public has very little concern. I suppose the 
fact to be that the department of justice is overrun with people 

(220) 



No. 2] OBJECTIONS TO GOVERNMENT REGULATION 169 

who have failed in business, or with discharged employes with 
grievances, asking the government to right their wrongs ; and 
the government has been quick and zealous to respond to their 
expectations. Most of them have a remedy for their wrongs, 
if they have any wrongs, under the common law, or the Sher- 
man law itself ; but they want the government to do their work 
for them ; and the government has been zealous to undertake it. 

The inevitable consequence of that is that the department of 
justice and the whole administration of the Sherman law has 
gone into politics. As a result of that, in order to do their 
work more thoroughly, I am told that various departments of 
this government have embarked upon a system of espionage, 
that the employes of great railroads and industrial corporations 
have been seduced from their allegiance to their employers, and 
bribed to become traitors, spies of the government. I should 
not dare to say that if I did not know of the treasury spies 
wandering through the shops of Europe, tracking foolish 
women ; and if, of my own knowledge, I did not know of a 
case of a United States official who tried to bribe a government 
telegraph operator in Europe to give him copies of what he 
supposed to be the cables of an American trust. 

Now, if that system of espionage exists, it is abominable. I 
know it can be defended, but only as the tampering with the 
mails used to be defended in the land of King Bomba and else- 
where. But I venture to say to you that if it is true, the Amer- 
ican people, when they understand it, will have none of it. 

Of even more importance, from a purely legal point of view, 
is another thing which the government has done in the enforce- 
ment of this policy. Whether this espionage is a fact or not, 
it is a fact which I believe cannot be denied that the Attorney- 
General and his subordinates throughout the country are using 
the grand juries of the United States as committees of investi- 
gation into all sorts of corporations. The corporations are com- 
pelled to produce their books in order to incriminate themselves, 
if possible, as if there were no such thing as a bill of rights. 
This system is quite as abominable as that of espionage ; but 
it is especially offensive only to lawyers, and not to the public. 
That thing cannot go on. 
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Perhaps, however, the most lamentable consequence of this 
view of the Sherman law and its enforcement is the fact that it 
has entirely destroyed the Attorney General's sense of humor. 
I expected to see him here tonight, and I regret particularly 
that he is absent. 

He used to be, before he began his political career, and cele- 
brated his appointment by going up to Yale and lecturing to 
the students on " how to succeed in politics," a man with a very 
pretty humor. But I have been reading lately his bill against 
the steamship trust, and that cross between a stump speech, an 
epic poem and a bill in equity, which he has filed against the 
Steel Corporation, and I am bound to say to you that he is lost. 
The portion of that latter document in which he describes how 
that poor, innocent lamb in the White House was tricked and 
deceived, how those miserable scoundrels in the Steel Corpora- 
tion took four hundred millions out of their earnings and spent 
them in improving their property, and how the heads of the 
subordinate corporations sat around the table with Judge Gary, 
like Knights of the Table Round, and did what it was their 
obvious and plain duty to do, shows to my mind that Wicker- 
sham's last laugh has left him. The steamship case is even 
worse. The trans-Atlantic lines made some contract or agree- 
ment in London— where it is well known the Sherman law is in 
full force and very much respected — regarding the rate of steer- 
age passage ; and they have been sued for unlawful combina- 
tion, conspiracy and so on. The second prayer for relief in the 
bill against them is that " each and every and all of the said 
defendant steamship lines be enjoined, restrained and forbidden 
either to enter or dock any of their ships or vessels at the port 
of New York or any other port of entry whatever of the United 
States of America." 

That seems to me so extraordinarily foolish that I attribute 
it, not to the mere loss of the sense of humor, but to some deep 
design, which I cannot comprehend. Think of it a moment. 
See what that means: every ship tied up, no letters, no pas- 
sengers, no exports, no imports, nothing for the custom house 
to do, and half of the revenue of the government cut off in an 
hour ! Contemplate it for a moment, and then say if you can, 
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that the conscious endeavor to enforce the Sherman law has not 
destroyed the sense of humor and imperiled the common sense 
of a good lawyer and an honest man ! I see he was out with a 
letter day before yesterday, like Fitz James, in " The Lady of 
the Lake," saying, " Come one, come all ; whatever happens, 
the Sherman law is going to be enforced as it was never en- 
forced before." If he were here I would say to him, " Think 
again, Mr. Attorney-General; think again. Can't you find 
something better?" Suppose, for instance, that the United 
States were to adopt the Canadian law, called Combines In- 
vestigating Act. That is a sensible law. It provides for an 
application to any judge of certain enumerated courts for an 
order directing an investigation of any combine alleged by the 
applicants to operate to their detriment as consumers or pro- 
ducers, and in general to the detriment of the public, the appli- 
cation to be made by six British subjects resident in Canada. 

If a prima facie case is made out before the judge, an inves- 
tigation is ordered before a board consisting of three persons 
appointed by an officer to be known as the Registrar of 
Boards of Investigation, one member of the board so appointed 
to be nominated by the applicants, another by the alleged com- 
bine, and the third to be a judge of any court of record in 
Canada nominated by the two appointees already chosen, or in 
default of such nomination, chosen by the registrar, the judi- 
cial appointee to be the chairman. The board is directed to 
make an exhaustive inquiry as to whether " the price or rental 
of any article concerned has been unreasonably enhanced, or 
competition in the supply thereof unduly restricted, in conse- 
quence of a combine." The report of the board is to be public. 

If it appears " to the Governor in Council " that a wicked 
combine exists and that " such disadvantage to the consumer is 
facilitated by the duties of customs imposed on the article, or 
any like article," he may direct the admittance of such article 
free of duty, or reduce the duty thereon. 

If the board reports that a patent has been made use of by 
the combine to injure or restrain trade, the minister of justice 
may bring proceedings to revoke such patent, and jurisdiction 
is conferred upon the Exchequer Court of Canada to revoke 
the patent for such cause. 
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" Any person reported by the board to have been guilty of 
unduly limiting the facilities for, or restraining, or injuring trade 
or commerce, or enhancing the price of an article, or unduly 
preventing competition, shall be guilty of an indictable offense, 
if he continues so to offend, and liable to a penalty of one thou- 
sand dollars a day." 

Suppose that the United States had a statute similar to that, 
would not every man with a grievance have a cheap and speedy 
remedy? Would not the government of the United States be 
relegated to its proper functions, and wouldn't the Attorney 
General be delivered from the temptation to do foolish things ; 
and the House of Representatives from the temptation to play 
childish politics? 

I have only one final observation. All over this country, 
from all sides we hear of regulation by the government as the 
remedy for all evils. Regulation by the government, a wise, 
dispassionate, disinterested unity, is an alluring thought. But 
remember, the government always speaks through persons ; and 
it has taken the Interstate Commerce Commission twenty-five 
years to become respectable ; and in the case of the new regu- 
lations you are going to apply, you will not meet the dispassion- 
ate entity you imagine you are going to meet, but almost in- 
variably a few spavined, broken-winded politicians. I know of 
my own experience how the highest motives can actuate people 
vested with authority in these matters, who show an ignorance 
in dealing with them as deep as their motives are high. 

Great numbers of people in this country are mainly con- 
cerned with the various symptoms of their own bodies, which 
they treat with innumerable quack medicines, and they revel 
over the description of their ills printed on the bottles. When 
they come to consider the body politic and detect " symptoms " 
they rush for a remedy. State regulation is being prescribed 
in enormous doses, and the mass of our people have gone daft 
on that subject. Take it if you will; but you will not be cured, 
and you will spend more money than you dream of. In heaven's 
name, do not believe all that is printed on the bottles. 
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